
Council of Advice 
Raad van Advies 

To His Excellency the Governor of S int Maarten 
drs. E.B. Holiday 
Falcon Drive # 3 
Harbour View 
Sint Maarten 

RvA No . SM/09-14 -LV 

Strel1gtlîenil1g Dur (])elllocracy 

Subject: Draft National Ordinance adopting a new Code of Criminal 
Procedure (your reference number: LV - 14/0011) . 

Advice: With reference to your request dated August 11 , 2014for the 
advice of the Council of Advice on the abovementioned subject 
and the discussion thereof at the meetings of the Council on 
December 2,2014 and January 27, 2015, and the adoption thereof 
at the meeting of the Council on January 27, 2015, the Council 
informs yOll as follows. 

The purpose of the draft National Decree is to adopt a new Code 
of Criminal Procedure in connection with legal and technical 
developments , sllch as the right of the suspect to consult an 
attorney prior to the interrogation, the revision of DNA legislation 
and the possibility of videoconference hearing. 

The Council supports the purpose of the draft , but it has some 
comments with regard to the draft. Jt is of the opinion that , in this 
connection, some adjllstment to the draft is desirabIe. 

1. Policy analytical assessment 

Injorl17ation about the new Code oj Criminal Procedure 
The introduction of a new Code of Criminal Procedure obviously 
implies a change in the procedures to be followed each day by the 
investigating officer and other actors in the crim inal process, on 
one hand, but, on the other, a significant change for the citizen as 
weil. The COllncil expects th at notably the judicial system, the 
legal profession, the jlldiciary and other stakeholders should be 
given further training. Furthermore, the citizen should be made 
aware, for instance, th at, under Article 78, third paragraph, of the 
draft, he or she could be subject to a body search by a police 
officer of a different sex in an extreme case. The documents 
accompanying the draft did not show how the Government will 
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dea l w ith th e ch an ges in t he c rimin a l pro cess for t he impl e m ente rs 
th e re of. T he C ounc il as k s th e G ove rnm e nt to pay att e ntion to the 
above. 

2. Legal assessment 

2.1 The d raft 

Th e direc lar of a y aung affenders ins lilulian 
Articl e 68 of the draft s tipul a te s that e ach a ss ignm e nt of and 
change in counsel must be communicated to the public prosecutor, 
th e attorn ey , the suspect , th e ex amining ma g istra t e and , if th e 
susp ec t is detained in a de te ntion ce nte r or prison , to th e dir ector 
of that facilit y . 

The COlll1cil advic es also to include in Article 68 of the draft that 
the director of a young offenders institution should be informed 
imm ediate ly of each assignment of and change in counsel with 
regard to juvenile suspects or convicts admitted to a young 
offenders institution based on Article 1: 164, fourth paragraph , 
subparagraph a , of the new Criminal Code (" AB " [Official 
Gazetfe ] 2013 , No .2). 

Based on the proposed Articl e 497 , the parents (or guardians) and 
the attorney should be informed of written notices to the minor 
suspect , such as summonses , notices to appeal' , notifications and 
or notices. 

The Council advises also to lay down in the draft that the director 
of a young offenders institution should be informed of written 
notices of juvenile suspects admitted to a young offenders 
institution based on Article 1: 164, fourth paragraph , subparagraph 
a , of the new Criminal Code (AB 2013 , No . 2) . 

Permission ta the vielim la inspeel lhe praeedl/1"al daeumenfs 
The proposed Article 70b stipltlates that permission may be 
granted to the victim to inspect the procedural documents. This 
permission wil I be granted by the court determining questions of 
fact before which the case is prosecuted and by the public 
prosecutor during the court hearing. 

The Council notes that the president is in charge of the court 
hearing pursuant to the first paragraph of Article 310 in 
conjunction with Article 302 of the draft. Regarding to this, the 
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Co un c il advises to substantiate why the permi ss ion to th e v ictim 
to insp ect the proced ural documents shou Id be granted by both th e 
co urt d e te rmining questions of fact and the public prosecutor. 

Personal data profection 
The exp lan atory not es to Art ic le 173 of the draft state t hat the 
ex ist in g reference in the Netherlands to " the person respons ibl e 
for the data " (Articl e 125m, third paragraph , subpara g raph b, of 
the Co de of Cr iminal Procedure of th e N eth er la nd s ) ha s not bee n 
copied in the draft because of the lack of leg is lation on th e 
protection of personal data in S int Maarten. 
The Council notes that Sint Maarten does hav e leg is lation on th e 
protection of personal data, na me ly th e National Ordinance on the 
Protection of Personal Data . Therefore, the Coun ci l advises to 
adjust th e draft and the Exp lanatory Mem orandum. 

The absence of grounds for challenging interpreters 
The proposed Article 348 , seventh paragraph , stiplilates th at the 
suspect may chall enge the inte rpr e ter bas ed on ce rtain specified 
grounds. The draft , ho we ver , do es not indicate the grounds on 
which an interpret er ca n be c hall e nge d by the suspect is based . 
The Co uncil advises to state the grounds in the draft on which an 
inte rpreter may be challenged by the suspect is based. 

The Public Prosecution Service 
Under th e proposed Article 410 , th e president has to provide a 
copy of the judgment and the record of the hearin g to the suspect, 
his counsel and the injured party on request. Also for the purpose 
of th e e nforcement of crimina I judgments, the Counci I advises that 
it also be stipulated in the draft that the Public Prosecution Service 
should be give n a copy of the jud gment. 

Pursuant to Article 42, second paragraph , of th e draft, any 
statement of the suspect , witness or expert , or th e counselor the 
attorney will be recorded in his or her own words as much as 
pos s ible . The Council advises to substantiate why the draft does 
not stiplilate as weIl that any statement will be reco rd ed in one's 
own words whenever the Public Prosecution Service so requests. 

SM/09-14-LV 

'E. C. rR,icfiarásoll Str. #13 I Pfiiüps6urg I Sillt :MaartelI I WlItcfi Cari66eat/ I <[;rF: +1 (721) 542-0953 
WWTv.collt/ci(ojadvicesX,Jt/.col/I I 'E-I/Iai(; it/jo@collt/ci(ojadvicesX,JlI.col/I 

3 



Council of Advicè 
Raad van Advies 

StrengtfieniJ/g Ou r (])emocracy 

2.2 T he Ex planato ry Me mo randum 

Ev;denee of a terrar;sl er;me 
Title XVIII of the Third Book of the draft (articles 1771 et seq.) 
provides rules concerning special investigative powers. In the 
Articles of this Title, the term " evidence of a terrorist crime" is 
used. The explanatory notes to these Articles do not indicate , 
however, what should be understood by evidence of a terrorist 
crime. The Council advises to supplement the Explanatory 
Memorandum on this point for reasons of legal certainty. 

The r;ghl la legal ass;slanee dur;'1g ;nterragaUan 
The subject of legal assistance of the suspect is discussed in the 
explanatory notes to Article 48 of the draft , which includes both 
the right to consult and the right to legal assistance during 
interrogation of the suspect. The Council notes that, recently , the 
Supreme Court of the Netherlands (hereinaftel': the Supreme 
Court) held th at it is logica I for the legislator to address the 
implementation of the required legislation concerning legal 
assistance during interrogation with diligence.) The Supreme 
Court considers that it cannot be ruled out th at , if the legislation 
is not forthcoming, it could arrive at a different opinion at any 
time in the assessment of future cases in which questions about 
the content and scope of the right to "legal assistance dUl'ing 
interrogation" are put before the Supreme Court. The Council 
advises to include the judgment of the Supreme Court in the 
Explanatory Memorandum. 

Laek of a J;nandal seeUan 
Article 10 ofthe National Accountability Ordinance stipldates th at 
the explanatory memorandum to the draft of a national ordinance 
should contain a separate part stating the financial consequences 
for the Country and the coverage by the Country. The Council 
advises to include a financial section in the Explanatory 
Memorand um. 

Seel/lA;ty seareh 
The explanatory notes to Article 78 of the draft state that a 
security search has not been included in Article 78, because this 
has already been provided for by Article 13, fourth and fifth 
paragraph, of the Pol ice Kingdom Act of Curaçao, of Sint Maarten 
and of Bonaire , Sint Eustatius and Saba (Police Kingdom Act) . 

I " HR" [Supreme Court ofthe Nether/Gnds] April 1,2014, ECLI:NL:HR:2014:770. 
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The Council notes that the (mutual) arrangements for the 
implementation of Artic les 12 and 13 of the Police Kingdom Act, 
prescri bed by Article 14 of the Pol ice Kingdom Act, have not yet 
been adopted. 

Adolescents in the law of crim;'1CIl procedure 
The European Court of Human Rights (ECHR) has indicated in 
several judgll1ents that if a suspect is a minor , he must be treated 
in a manner that takes full account of his age, degree of maturity , 
intellect and emot ional conditions to proll1ote his under sta nding 
of and participation in the process. 2The Council advises to 
s ubstantiate to what extent this was taken into acco unt. 

3. Legal-technical assessment 
The annex contains cOll1ments of an editorial and legal -tec hnical 
nature. These comments are deemed to form an integral part of 
this advice. 

4. Conclusion 
In conclusion, the Council asks the Government to send the draft 
National Ordinance to Parliall1ent after the observations of the 
Council have been considered. 

Thus adopted at the meeting of the Council of January 27,2015. 

The Secretary 
[was signed:] 

The Vice-Chair 
[was signed:] 

MI'. mr. A.G. Baly Ms. mr. drs. M.C.C. Brooks-Salmon 

2 ECHR May 30, 2013, No. 35985/09 (Martin/Estonia), ECHR December 11 , 2008, No. 
4268/04 (Panovits/Cyprus), ECHR December 16, 1999, No. 24724/94 (T./The United 
Kingdom) • 
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ANNEX to tlle advice of January 27, 2015 , RvA No. SM/0 9-14-
LV 

Comments of an editorial and legal-tecllnical nature 
The draft conta ins a number of editorial and legal - technical 
imperfect ions . The Co uncil g ives the following non -ex ha ustiv e 
examples. 

The draft: 
a. In Article 41 1 a , fi rst paragra ph, the t erm " or i gina 1 su spect " is 

used. The Council asks th e Government to consider limitin g itself 
to using the term : suspect. 

b. For the purpose of consistency , the Council advises to replace th e 
phrase " the fourth Title of the fourth Book" in the fourth 
paragraph of Article 387a by " Title IV of the fOlll·th Book" . This 
notation is also used in Articles l 52a, 200 , 455 , 476 of the draft. 
The Counci l' s suggestion also applies to Articles 637 , fourth 
paragraph , 638 , first paragraph , and 640 , second paragraph of th e 
draft. 

c. For Articles 578, 595, second paragraph , and 593, first paragraph , 
of the draft , the Council advises to refer to the " Minister of 
Justice " instead of the " Minister" . 

d. The proposed Article 70b , first paragraph , refers to "the court 
determining questions of fact " . The Council asks the Government 
to consider further defi n i ng th is term i n a defi n ition c lause. 

e. [Not applicable in English] 

The Explanatory Memorandum: 
a. The explanatory notes to Article 48 state that an agreement was 

reached on EU Directive (10190/13) on May 28 , 2013 with re gard 
to the right of access to a lawyer in criminal proceedings and the 
right to communicate at the time of arrest. They do not ment ion 
between what parties this agreement was reached. The Council 
advises to state in the explanatory notes between what parties the 
agreement on the EU Directive was reached . 

b. In the explanatory notes to Article 152a, the word " Article " should 
be removed in the following sentence : "In the fifth paragraph 
Article , appeal is made possible for the Public Prosecution Service 
and the plaintiff or applicant". 

c. The Counci 1 notes th at the explanatory notes to Article 261 h 
erroneously refer to the substantiation requirement laid down in 
the second paragraph of ArticJe 403 instead of the first paragraph. 

d . The Council advises to provide the Explanatory Memorandum with 
page numbers for the sake of clarity. 
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